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Editor's Note: This article originally appeared as
Chapter Thirteen in the book The Accident Hazards of
Nuclear Power Plants, University of Massachusetts Press,
Ambherst, 1976. Thefirst paragraph has been slightlyabridged
by theeditors. With the renewed interest inutilizing nuclear
power and the U.S. federal government’s efforts to make
licensing easier, it is just as important now as when it first
appeared. Printed with permission of the author.

This chapter poses the question, Who should de-
cide whether nuclear reactors are safe?

he federal government, namely, Congress, has
I assumed the authority to promote nuclear en-
ergy by the passage of the Atomic Energy Actof
1954 and its subsequent amendments, including the
Energy Reorganization Act of 1974, thereby making
thebasic judgment that nuclear reactorsaresafe, or can
be made safe in a practical way.! By and under these
acts, an elaborate administrative structure has been
established for assessing the hazards of reactors and
for deciding the safety issues and research needs. This
structureincludes theNuclear Regulatory Commission,
the Advisory Committee on Reactor Safeguards, the
Atomic Safety and Licensing Board, and the Joint
Committee on Atomic Energy of the Congress. But will
this system of decision-making best ensure our safety
and well-being? Can we trust that this system will lead
to a sound decision? Or should the basic decision of
safety not be left to the experts of the nuclear agencies
and laboratories, or to the Joint Committee, or even to
Congress? Should the basic decisions instead be re-
ferred to the States, which are closer to the people, or
to the people themselves? This author contends that it
is essential that these questions be taken up and, fur-
ther, that an appeal be made to the fundamental con-
stitutional principles of the land, for reasons which
will be given next.

As one can appreciate from the analysis of reactor
accident hazards given in the preceding chapters, a
determination of the safety of nuclear reactors will
depend primarily on the subjective judgments and
personal philosophies of the particular setof individuals
who will hold the power to decide the reactor safety
issue. Briefly, the subjective elements include: the ac-
ceptability of unverified theory for predicting the course
of postulated accidents; the rejection of the experimen-
tal philosophy; the subjective judgments factored into
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the theories of reactor explosion accidents; the as-
sumed levels of acceptable radiation exposure to the
population following an accident, which set the con-
tamination limits for estimating possible accident
consequences; the likelihood of accidents; the need to
calculate the force and potential consequences of the
worst possible accidents; and the practicality, safety,
and value of integral reactor destructive experiments.*
To show that a theory for predicting the course of
possibleaccidentshas notbeen verified experimentally,
and that disastrous accidents are conceivable, would
not necessarily persuade the decision makers to post-
pone the development of nuclear energy, or to aban-
don it, if these persons hold the view, as does the Us.
Nuclear Regulatory Commission, for example, that
the theory is basically adequate and that the likelihood
of serious accident is small enough so that the benefits
of nuclear power warrant the risks.* Presently, these
reactor safety judgments are left largely to the experts
in the federal government, who are necessarily nuclear
engineers and scientists and who thus have a natural
vested interest in sustaining nuclear power, though
they try, of course, to develop technological solutions
to safety problems, mainly accident preventive mea-
sures. This vested interest will naturally influence the
judgments of the federal regulatory agencies. Indeed,
the Atomic Energy Actmandates to these agencies that
nuclear energy be developed “so as to make the
maximum contribution to the general welfare.” Clearly,
therefore, a judgment on the safety of the people
relative to nuclear energy will depend on who decides.

Intertwined with this question of safety is the
question of necessity: does our society need nuclear
energy? Hereagain, human value judgments will surely
control the answer. Though not the subject of analysis
in this book, the economic and security considerations
that will factor in a judgment on the necessity of
nuclear energy will obviously depend on subjective
assessments of the economic risks of nuclear energy,
on the way of life society may desire or find necessary
for ecological and economic reasons, and on the de-
sired level of national security, which may or may not
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require civilian nuclear energy, depending on per-
sonal judgment. There are also the health hazards and
environmental impact of using fossil fuels to consider;
nuclear energy could avoid these risks, at least for the
power-plant phase of energy production. It is not the
purpose of this present analysis to delve into these
“benefit” considerations, except to say that surely an
appraisal of the benefits or necessity of nuclear energy
will depend heavily on how therisksof reactor accidents
are judged. (There are other hazards of nuclear energy,
which have not been examined in the present analysis,
such as radioactive waste seepage, and theft of nuclear
fuel by terrorists for use in fashioning crude atomic
bombs. Of course, such considerations will also figure
in the risk-benefit judgment.)

It is rather obvious in light of the value of nuclear
power as an energy resource and of the hazards and
countering safety measures, which are difficult to as-
sess, that the nuclear reactor safety issue is one of the
most profound and difficult decisions on human val-
ues facing society. It would be both wise and appro-
priate at this critical juncture, therefore, to reflect on
the fundamental, constitutional principles of the land
that bear on this issue, to determine where the People,
by their constitutions, have vested the authority for
resolving it. For in a way of thinking, our state and
federal constitutions were established to ensure that
society make sound human value judgments by care-
fully prescribing the powers of government in regard
to who shall make what kinds of value judgments. This
follows from the Declaration of Independence, which
sets forth the fundamental axiom on which the con-
stitutions were founded, to wit:

Governments are instituted among Men, deriving

their just powers from the consent of the governed —

That...it is the Right of the People...to institute new

Government, laying its foundation on such prin-

ciples and organizing its powers in such form, as to

them shall seem most likely to effect their Safety
and Happiness.

This political axiom finds expression in the Consti-
tution of the United States—the supreme Law of the
Land—in the form of the Tenth Amendment:

The powers not delegated to the United States by

the Constitution, nor prohibited by if to the States,

are reserved to the States respectively, or to the

people.

From the above principles, we can and must as-
sume that the method implied by the present Consti-
tution for resolving the nuclear safety issue is the
wisest and only proper method, until and if the Consti-
tution is changed.

This author has pursued this constitutional ques-
tion in a rigorous study of constitutional law and
history and would like to offer his interpretation of the
Constitution in this regard. It is his opinion that the
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nuclear program is unconstitutional. Specifically, it is
contended that the United States Constitution does not
delegate to the federal government (Congress) powers
which can be reasonably construed as authority to
promote and regulate civilian nuclear power plants—
namely, powers to spend money from the treasury to
develop and subsidize nuclear reactors; to regulate
their operation and location, and to preempt any laws
of the states that would require more stringent regu-
lations or prohibition; and to grant the nuclear industry
immunity from liability in the event of a severe reactor
accident, as has been done by the Price-Anderson
amendment to the Atomic Energy Act.’

The foregoing interpretation of the Constitution, if
correct, would answer immediately the question of
who should decide the nuclear safety issue, and by
what process. For the answer would follow from Ar-
ticle V of the Constitution, which defines the process
for amending the Constitution. Applying Article V,
Congress would have to review the safety of nuclear
reactors; and if Congress should conclude that nuclear
energy is safe and that the federal nuclear program
should continue, then it would have to ask the People
for the authority to promote and regulate nuclear
energy, or some broader authority, by proposing a
constitutional amendment to the states. The states by
considering an amendment proposition would then
make the basic human value judgment as to the safety
and environmental risks of nuclear reactors—unless
Congress should repeal the nuclear program following
its review.

Amendments may be ratified either by the legis-
latures of the states or by state conventions.! The latter
mode may be preferable in that the people would elect
delegates specifically selected for the purpose of de-
ciding the profound nuclear safety issue. In either case,
ratification by three-fourths of the states would be
necessary for passage of an amendment, before the
federal government could continue with its civilian
nuclear energy program.

We can see thatif the nuclear program were judged
unconstitutional the question of whether the present
administrative decision-making structure within the
federal government is optimum or adequate to judge
the safety issue would become moot, as the basic
decision on nuclear safety would have to be made by
a wholly different process, outside the administrative
structure, designed to effect a closer consultation with
and a thorough review by the People. Included among
the People, incidentally, is the scientific community at
large, whose attention would be secured by this deci-
sion process and who would surely contribute to the
making of a sound public decision, not only by re-
viewing analyses of reactor safety butby taking up the
fundamental issue of the experimental philosophy—
the need for full-scale reactor testing—and giving ita
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thorough consideration. These are the reasons that the
constitutional inquiry is fundamentally importantand
must be taken up.

A brief legal argument in support of the foregoing
opinion on the Constitution is offered below, to show
that there is a serious question of the constitutionality
of the federal civilian nuclear program. Itisincluded in
this treatise on reactor accident hazards, rather than in
a separate work, because, as we shall see, the specific
legal assumptions being challenged are so commonly
accepted, and have such far-reaching implications,
that to merely question them without supporting ar-
gument might be met with indifference. But unless the
constitutional question is taken up, the nation stands
the risk of not making a sound decision on nuclear
safety, because the field of inquiry into who should de-
cide will have been limited.

Inaddition, since the safety of nuclear reactorsis as
much a question of who decides as it is a question of the
scientific uncertainties and accident possibilities and
probabilities, it is important for those who take the
time to learn and grasp the subjective aspects of as-
sessing theaccidenthazards to consider theimportance
of a constitutional inquiry as well and, by examining
the legal argument below, to appraise the validity of
the constitutional question being raised. Those who
comprehend the full, subjective character of nuclear
safety and who at the same time comprehend the
constitutional uncertainty may better appreciate the
need to take a broad view of the question of who
should decide, instead of restricting it to the federal
administrative structure.

And since time is of the essence—because of the
risks of accidents that already exist and because the
construction of new reactors has been accelerating—it
is felt that both the hazards and the decision process
should be considered urgently, if we are to ensure a
sound public decision, which is, after all, what we all
are after.

For the foregoing reasons, the following brief legal
argument is offered.

Constitutional Analysis and Argument

We begin by reviewing the powers of Congress.
These are basically specified in Article I, section 8, of
the U.5. Constitution:

The Congress shall have Power To lay and collect

Taxes, Duties, Imposts and Excises, to pay the

Debts and provide for the common Defence and

general Welfare of the United States; but all Du-

ties, Imposts and Excises shall be uniform through-

out the United States;

To borrow Money on the credit of the United

States;

To regulate Commerce with foreign Nations, and

among the several States, and with the Indian
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Tribes;...

To coin Money, regulate the Value thereof, and of

foreign Coin, and fix the Standard of Weights and

Measures,...

To establish Post Offices and Post Roads;

Topromotethe Progress of Scienceand useful Arts,

by securing for limited Times to Authors and

Inventors the exclusive Right to their respective

Writings and Discoveries;...

To declare War, grant Letters of Marque and Re-

prisal, and make Rules concerning Captures on

Land and Water;

Toraiseand support Armies, but no Appropriation

of Money to that Use shall be for alonger Term than

two Years;

To provide and maintain a Navy;...

To provide for calling forth the Militia to execute

the Laws of the Union, suppress Insurrections and

repel Invasions;...

To exercise exclusive Legislation in all Cases what-

soever, over...the Seat of the Government of the

United States, and to exercise like Authority

over...Arsenals, dock-Yards, and other needful

Buildings,—And

To make all Laws which shall be necessary and

proper for carrying into Execution the foregoing

Powers, and all other Powers vested by this Consti-

tution in the Government of the United States, or

in any Department or Officer thereof.

A review of the Atomic Energy Act and its legisla-
tive history® reveals that the civilian nuclear power
program is based on the express assumption that
Congress has the indefinite power to provide for the
general welfare and the implicit assumption that Con-
gress has a substantive power to promote and regulate
manufactures, that is, the manufacturing of electricity
by nuclear means. These assumptions are allegedly
grounded on the faxation clause, particularly its com-
mon-defense and general-welfare subclause [hereaf-
ter referred to as the welfare clause, and on the commerce
clause, which are the first and third clauses listed
above. To show that this is the case, we need only refer
to chapter 1 of the Atomic Energy Act, which asserts
the "Findings" of Congress:

...the processing and utilization [power plants]
of...nuclear [fuel] material affect interstate and
foreign commerce and must be regulated in the
national interest...and in order to provide for the
common and security and to protect the
health and safety of the public....

Funds of the United States may be provided for the

development and use of atomic energy under con-

ditions which will provide for the common defense

and security and promote the general welfare.

In order to protect the public and to encourage the

development of the atomic energy industry, in the
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interest of the general welfare and of the common
defense and security, the United States may make
funds available for a portion of the damages suf-
fered by the public from nuclear incidents, and may
limit the liability of those persons liable for such
losses.

However, the Congress simply claimed such pow-
ers without offering any historical or legal analysis. It
is contended that the welfare clause and commerce clause
confer no such powers. We shall examine first the
welfare clause.

Clearly, a power to provide for the general welfare
is indefinite and therefore is virtually an unlimited
power, depending on the opinion of Congress as to
what is needed for the general welfare; whereas the
powers enumerated in Article [, Section 8, are specific.
However, since the alleged power to provide for the
common defense and general welfare would include
the specific powers by implication, the latter would be
superfluous. It seems contradictory that the Constitu-
tion should go to great lengths to specify particular
powers, only to make them superfluous by a sweeping
power to provide for the general welfare. And why
should such a paramount, sweeping power be defined
in a manner that appears, grammatically, to be only a
qualification of the power to tax, as indicated by the
system of punctuation and capitalization, which rel-
egates the welfare clause to second status at best. It
would have to be admitted that there is a possibility
that the welfare clause is only a qualification of the
power to tax, not a grant of power in itself, such as an
indefinite power to spend money for the “general
welfare.” Also, nuclear power plants should be con-
sidered an activity of manufacture, not of commerce; so
that there would be no power stemming from the
commerce clause to regulate nuclear plants, much less
to promote their development.

Since the Constitution is subject to interpretation,
it is necessary to settle on the proper method of inter-
preting written laws—the Constitution being the
fundamental law. Said Blackstone, whose 1765 Com-
mentaries on the Laws of England was a fundamental
reference on the rudiments of law for our Founding
Fathers,” “The fairest and most rational method to
interpret the will of the legislator is by exploring his
intentions at the time when the law was made, by signs
the most natural and probable.”” The signs include the
contextof the words in the law, and the regsonand spirit
of the law. [tisnecessary, therefore, that we explore the
recorded intentions of the makers of the Constitution.
These will be found mainly in the records of the
Federal Constitutional Convention ® and the States’
conventions that ratified the Constitution;® and in The
Federalist, which was a collection of eighty-five essays
written by three prominent advocates of the Consti-
tution (Madison, Hamilton, and Jay) during the ratifi-
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cation debates to explain and justify the Constitution.
Some highlights of these records are presented below,
along with a discussion of relevant Supreme Court
opinion on the subject questions.

The records of the making of the Constitution
show that the taxation clause is no grant of power to
provide for the general welfare, nor is it a power to
spend money from the federal treasury for the broad
and undefined objects of the general welfare. It is
merely a power to raise money—a power that the
Continental Congress lacked under the previous Ar-
ticles of Confederation, which was one of the defi-
ciencies that led to the convening of the Federal Con-
stitutional Convention.” The spending power
(namely, the money appropriations power) was as-
sumed to be plainly implied in, and confined to, the
enumerated powers—for example, to pay for armies, a
navy, and post offices, and to pay the expenses inci-
dental to the work of laying and collecting taxes and
regulating commerce—as spending money is obvi-
ously a necessary and proper means to execute the spe-
cific powers.

Thewelfareclause was affixed to the taxation power
only to define and limit the purposes for which taxes
could be laid and collected." Originally, in the Con-
stitutional Convention, the clause “To lay and
collect Taxes, Duties, Impostsand Excises” stood alone,
but the framers wanted the People to understand that
the tax revenues would be used to repay the debts
incurred during the Revolutionary War—hence, the
clause “to pay the Debts” wasaffixed. To leaveitatthat
would have meant that taxes could belaid and collected
only to pay debts, and so the clause “and the necessary
expenses of the United States” was added. But even
this was thought not to be sufficiently broad, since
“Duties” on imports, for example, might be necessary,
not to raise money to pay expenses of government, but
to regulate commerce, as in the cases of protective and
retaliatory tariffs. Also, care had to be taken to ensure
against the exercise of the taxation power by Congress
to the detriment of a political minority.

Hence, the framers qualified the taxing power so
thatit could be exercised only for the common defense
and general welfare (and for paying the debts). For the
welfare-clause phraseology, they simply fell back on
the eighth of the Articles of Confederation, to wit:

All charges of war, and all other expenses that shall

be incurred for the common defence or general

welfare, and allowed by the united states in con-

gress assembled, shall be defrayed out of a common
treasury which shall be supplied by the several
states.”
This article contained no grant of power to spend
money; rather, it merely established a treasury and
explained how it was to be plenished. The ninth article
of the Confederation contained the enumeration of the
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specific powers of the Continental Congress. Thus, just
as the welfare clause in the Articles of Confederation
was well understood by the framers of the Constitu-
tion to be no grant of power to spend money for the
indefinite general welfare, 50, too, the welfare clause in
the Constitution was to be no such grant of power.

The Federalist (McLean ed., 1788, essay no. 41) spe-
cifically addressed the question of whether the welfare
clause is a grant of power and explained at length that
it definitely is not:

Some who have not denied the necessity of the
power of taxation have grounded a very fierce
attack against the Constitution, on the language in
which it [the power of taxation] is defined. It has
been urged and echoed, that the power “to lay and
collect taxes, duties, imposts and excises, to pay the
debts, and provide for the common defense and
general welfare of the United States,” amounts to
an unlimited commission to exercise every power
which may be alleged to be necessary for the com-
mon defense or general welfare. No stronger proof
could be given of the distress under which these
writers labor for objections, than their stooping to
such a misconstruction.

Had no other enumeration or definition of the

powers of the Congress been found in the Consti-

tution than the general expression just cited, the
authors of the objection might have had some color

for it; though it would have been difficult to find a

reason for so awkward a form of describing an

authority fo legislate in all possible cases...by the
terms “to raise money for the general welfare.”

But what color can the objection have, when a

specification of the objects alluded to by these

general terms immediately follows and is not even

separated bya longer pause thana semicolon?...For

what purpose could the enumeration of particular

powers be inserted, if these and all others were

meant fo be included in the preceding general
?

In the Virginia ratification convention the oppo-
nents to the Constitution feared that the welfare clause
would eventually be construed by Congress as a grant
of power. The Virginia governor, John Randolph, who
was also a delegate to the Federal Constitutional Con-
vention and who advocated the Constitution in the
Virginia convention, assured the delegates that the
welfare clause was no grant of power:

But therhetoric of the gentleman has highly colored

the dangers of giving the general government an

indefinite power of providing for the general wel-

fare. 1 contend that no such power is given. They

[Congress] have power “to lay and collect taxes,

duties, imposts, and excises, to pay the debts and

provide for the common defence and general wel-
fare of the United States.” Is this an independent,

Issue No. 6

separate, substantive power to provide for the

general welfare of the United States? No, sir. They

can lay and collect taxes, &c. For what? To pay the

debts and provide for the general welfare. Were not

this the case, the following part of the clause would

beabsurd [i.e., “but all duties, imposts, and excises

shall be uniform throughout the United States”]. It
would have been treason against common language.

Take it altogether, and let me ask if the plain

interpretation be not this—a power to lay and

collect taxes, &c., inorder to provide for the general
welfare and pay debts.”

Mear the end of the Virginia convention when the
opponents of the Constitution sensed defeat, they
reverted to worrying about the welfare clause.
Randolph laid the issue to rest when he said that they
were

back to the clause giving that dreadful power, for

the general welfare. Pardon me, if I remind you of

the true state of that business. l appeal to the candor

of the honorable gentleman, and if he thinks it an

improper appeal, 1 ask the gentleman here, whether

there be a general, indefinite power of providing for

the general welfare? The power is, “to lay and

collect taxes, duties, imposts, and excises, to pay

the debts, and provide for the common defence and

general welfare”; so that they [Congress] can only

raise money by these means, in order to provide for

the general welfare. No man who reads it can say it

is general, as the honorable gentleman represents

it. You must violate every rule of construction and

common sense, if you sever it from the power of

raising money, and annex it to anything else, in
order to make it that formidable power which it is
represented to be.!*

Most of the state conventions attached numerous
reservations to their ratification resolutions, which
called for further restrictions on the power of Con-
gress, notenlargement. These resolutions led to the Bill
of Rights, and the Tenth Amendment, quoted earlier,”
whichemphasizes that Congress has no powers except
those delegated in the Constitution.

Furthermore, in the Federal Constitutional Con-
vention it was proposed to add to the powers of
Congress, the powers “To establish publicinstitutions,
rewards and immunities for the promotion of agricul-
ture, commerce, trades, and manufactures”; and “To
encourage, by premiums and provisions, the advance-
mentof useful knowledgeand discoveries.”" But these
powers, which would have allowed the civilian nuclear
power program, were rejected.

MNote that Article I, section 8, of the Constitution
includes the power “To promote the Progress of Sci-
ence and useful Arts, by securing for limited Times to
Authors and Inventors the exclusive Right to their
respective Writings and Discoveries.” Now, if the
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Founding Fathers wanted Congress to have a power to
promote science and useful arts [technology] by pro-
viding money for research and development, then
surely they would have left off the qualifier, “by se-
curing for limited Times to Authors and Inventors the
exclusive Right to their respective Writings and dis-
coveries,” which limits the granted power to promote
science and useful arts to providing for patents and
copyrights, and that only.

The Federalist explained the limited powers of
Congress in relation to the States:

In the first place it is to be remembered that the general
[federal] govermment is not to be charged with the whole
power of making and administering laws. Its jurisdiction is
limited to certain enumerated objects....

The powers delegated by the proposed Constitution to
the federal government are few and defined. Those which are
to remain in the State governments are numerous and
indefinite. The former will be exercised principally on external
objects, as war, peace, negotiation, and foreign commerce;
with which last the power of taxation will, for the most part,
be connected. The powers reserved to the several States will
extend to all the objects which, in the ordinary course of
affairs, concern the lives, liberties, and properties of the
people, and the internal order, improvement, and prosperity
of the States.””

This principle of defined, limited, enumerated
powers would be nonexistent if the People had granted
Congress the indefinite power of providing for the
general welfare.*

In 1906 the U.S. Supreme Court had its first occa-
sion to address the welfare clause. In Kansas v. Colorado
it ruled the Congress has no indefinite power to un-
dertake projects of internal improvements, such as
“reclamationof arid lands,” on the claim of “a supposed
general welfare.” The court held that the Tenth
Amendment precluded such power." Indeed, as late
as 1924 the U.5. Senate issued its official analysis of the
Constitution, which stated:

The general welfare clause contains no provision of

power, of itself, to enact any legislation, but on the

* Editor's Nobe: Thomas Jefferson ( 1748 - 1836 ), the Founding Father
who wrote the inal draft of the Dedaration of and
was the third ntof the USA (1801 - 1809 ), had this to say about
the matter: "1 hogle our courts will never countenance the s ng
pretensions which have been set up under the words 'general defence
and publicwelfare, These wordsonly motives whichinduced

the Wﬂnﬂﬁf“ to the ordinary legislature certain specified
powers whi enumerate, and which they thought might be
trusted to the ordinary legislature, and not fo '\-'EE'I'E:IH theunspedfied

also; or why any specification? They could not be so0 awkward in
language as o mean, as we say, ‘all and some.’ And should this
construction prevail, all limits to the federal ent are done
away. This opinion, formed on the first rise of the question, [ have
never seen reason to change, whether in or out of power; but, on the
contrary, find itstrengthened and confirmed by five and twenty years
of additional reflection and experience: and any eounbenance given ko
it by any regular organ of the government, ['should consider more
ominous than anything which has yet occurred.” Ford, Paul L., The
Works of Thorras som (LY. 1904-05), XI, pp. 489490, a letter from
Thomas Jefferson to Spencer Roane, October 15, 1815.
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contrary, the words “and provide for the common

defense and general welfare” is a limitation of the

taxing power of the United States, and that only.”

In 1935 the U.5. Supreme Court in LLS. v. Butler
held that the welfare clause conferred no power to the
federal government to regulate agriculture and ruled
unconstitutional the Agricultural Adjustment Act,
which imposed certain taxes on mills and subsidized
selected farming under contracts with individual
farmerstolimit production and acceptother regulations
of agriculture.” Fairly interpreted, this Butler opinion
implies that the civilian nuclear program cannot be
founded on the welfare clause.

However, the court in its Butler opinion attempted
to settle a separate question of the welfare clause that
was not before the court as an issue for adjudication.”
Inan obiter dictum® the courtasserted that Congress can
spend money for the indefinite objects of the general
welfare, provided no “contractual obligations” are
involved.® This dictum seems to have been a signal
that the court was willing to accept as constitutional
the new social security program, but because of the
qualifier, it would still not allow the federal civilian
nuclear program. In subsequent cases the Supreme
Court held that the federal spending programs of
social security and aid-to-housing are constitutional.®
In these cases, however, the court would not consider
the welfare-clause issue, for it was considered settled
by the Butler dictum.* Then, in 1950, the Supreme
Courtin LS. v. Gerlach Livestock Co. dropped the Butler
no-contracts qualifier and opined that the welfare
clause delegates to Congress “a substantive power to
tax and appropriate [money] for the general welfare,”
including a power “to promote the general welfare
through large-scale projects for reclamation, irrigation,
orother internal improvement,”* which conflicts with
the court ruling in Kansas v. Colorado.

As in the Butler case, the Gerlach opinion on the
welfare clause was obiter dichum, since it was an at-
tempt to settle a question not presented to the court.
The dictum is of questionable weight, since the court
was not presented with arguments on the question by
the litigants. If the question were submitted to the
court, thelitigants, who would then have had a personal
stakein the decision, would have takencare to research
and argue the question thoroughly to illuminate the
subject for the court. Moreover, the power of the judi-
ciary extends only to cases, that is, controversies, sub-

* Editor's Note: According to Black’s Law Dictionary ( 1981 ), dictum is
aword “generally used asan abbreviated form of obiter dictum, a remark
by the way;” that is, an observation or remark made by a judge in
Pronouncin ancrﬁlim'onu A CALSE CONCET] some rule, pnng "
ar applicatign of law, or tﬁgnsolutlm of a q:b‘:ﬁnn suggested byp;ﬂ?e
case at bar, but not necessarily invelved in the case or essential to iks
determination; any statemnent of law enunciated by the court merely
by way of illustration, arguments, analogies, or su ions...obiter dicta
lack the force of adj Hon." It is further stated under obiter dictum
that "Such are not binding as precedent.”
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mitted to the court and not to questions outside of the
court.*

More importantly, the court in Gerlach offered no
grounds for its opinion on the welfare clause, other
than to cite the previous Butler dictum, while neglect-
ing its qualifier. Thus, the power of Congress to pro-
mote civilian nuclear energy rests on the Butler dic-
tum, through Gerlach, even though the no-contracts
qualifier would seem to disallow the nuclear program.
It remains, therefore, to examine the basis given by the
court for its Butler dictum.

In support of its dictum on the welfare clause, the
court in Butler cited only the Commentaries on the
Constitution by Joseph Story, who expounded the
view that the court adopted. Story’s basic references
were President James Monroe’s 1822 “Message on
Internal Improvements,”? which asserted that Con-
gress had some very limited form of spending power
under the welfare clause, and Alexander Hamilton's
1791 commentary on the welfare clause. However,
Monroe’s message was misrepresented by Story, since
Story neglected the fact that President Monroe spe-
cifically held in his message that Congress does not
have the power to make internal improvements (such
as roads and canals) based on the welfare and com-
merce clauses or on any other clauses of the Consti-
tution. (Monroe vetoed the Cumberland Road bill for

tions of the makers of the Constitution than his slightly
relaxed view adopted years later. Even so, his later
view would not allow the civilian nuclear program, as
that definitely would come under the heading of in-
ternal improvements legislation, which Monroe held
to be unconstitutional.

The Hamilton comment cited by Story is as fol-
lows:

It is, therefore, of necessity, left to the discretion of

the National Legislature to pronource upon the

objects which concern the general welfare, and for

which, under that description, an appropriation of

money is requisite and proper. And there seems to

be no room for a doubt, that whatever concerns the

general interests of learning, of agriculture, of

manufactures, and of commerce are within the

sphere of the national councils, as far as regards an

application of money.
Hamilton asserted this power of appropriating money
for the general welfare in his December 1791 “Report
on Manufactures” as secretary of the treasury. He
offered no supporting historical information for his
claim. Moreover, The Federalist, which he coauthored,
writing fifty-one of the eighty-five essays, asserts the
opposite (see no. 41 by Madison). In the fifty-one
essays written by Hamilton, nowhere did he make the
claim later asserted in his “Report on Manufactures,”

that reason.)” Said Monroe: “1
think that I am authorized to
conclude that the right to make
internal improvements has not
been granted by the power ‘to
pay the debts and provide for
the common defence and gen-
eral welfare’.”* (Monroe de-
nied, too, that any other clauses
confer such power: “Having
now examined all the powers of
Congress under which the right
toadoptand execute a system of
internal improvementis claimed
and the reasons in support of it
in each instance, | think that it
may fairly be concluded that
such a right has not been
granted.”) As for his view that
the welfare clausecontains some
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nor did his essays even mention the welfare clause.
Nor did he assert such a claim when he addressed the
New York convention which ratified the U.S. Consti-
tution.* If he had, the convention would have rejected
the Constitution, since the States were keenly intenton
limiting the powers of Congress and were repeatedly
assured that the Constitution does precisely that; that
is, the welfare clause is no grant of power.®

Indeed, very early in the Federal Constitutional
Convention, Hamilton proposed a plan of Govern-
ment which would have given Congress a single,
unlimited power “to passall laws whatsoever...," ashe
suggested the virtual dissolution of the states, replacing
them with one general government for the country.*
Specifically, Article VII of his plan stated: “The Leg-
islature of the United States shall have power to pass
all laws which they shall judge necessary to the com-
mon defence and general welfare of the Union."*
However, his plan received no support in the con-
vention. As Hamilton himself said, “He was aware
thatit wentbeyond theideas of mostmembers.”* It thus
appears that Hamilton as secretary of the treasury
attempted, after the Constitution was adopted by the
People and after the federal government began op-
eration, to effectuate broad, unlimited power for the
federal government, for which he could not gain ap-
proval when it was established.

Finally, some have argued thatthewelfare clause, on
the face of it, clearly confers a power to provide for the
general welfare. If we consider the rules of English
grammar known by the framers of the Constitution,
however, it can be argued that the manner in which
commas, semicolons, and the conjunctive word and
are employed throughout Section 8 of Article I, plus
the selected capitalization of the word To, have so
weakened the connection of the welfare clause to the
governing verb—"Congress shall have Power To"—
that the clause was probably intended to be no more
than a purpose of the power to tax.”

The preceding should be sufficient to raise the
question of whether the civilian nuclear energy pro-
gram can be grounded on the welfare clause.

As for the commerce clause—namely, the power
“To regulate Commerce” among the states—the mak-
ers of the Constitution intended that the word “Com-
merce” be distinguished from “Manufactures,” aseach
were to denote separate fields of human industry, as
evidenced by the before-mentioned clause, proposed
in the Federal Constitutional Convention but rejected,
that would have granted the Congress power to pro-
mote “agriculture, commerce, trades, and manufac-
tures” (see also the Hamilton quotation, above). Thus
a power to regulate one field (commerce) does not
imply a substantive power to regulate others (for
example, manufactures), nor does it imply a power to
promote commerce or manufactures by spending from
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the federal treasury, such as promoting and regulating
the manufacturing of electricity using atomic energy
through a deliberate federal program. The phrase
“Commerce among the several States” was meant
simply to denote that activity involving the coming
and going of merchandise among the states (see
Monroe’s “Message on Internal Improvements,” for
example).®
Recall that the Supreme Court in Butler held thata
power to regulate agriculture is not among the del-
egated powers in the Constitution. Indeed, the court
emphasized expressly that the commerce clause confers
no such power.” Likewise, commerce is not manufac-
tures. Said the Supreme Courtin Kidd v. Pearsonin 1888:
The language of the grant is, “Congress shall have
power to regulate commerce with foreign nations
and among the several States,” efc. These wordsare
used without any veiled or obscure signification.
“As men whose intentions require no concealment
generally employ the words which most directly
and aptly express the ideas they intend to convey,
the enlightened patriots who framed our Consti-
tution, and the people who adopted it, must be
understood to have employed words in their natural
sense and to have intended what they have said.”
Gibbons v. Ogden, supra, at page 188 (9 Wheat.
188)
No distinction is more popular to the common
mind, or more clearly expressed in economic and
political literature, than that between manufactures
and commerce. Manufacture is transformation—
the fashioning of raw materials into a change of
form for use. The functions of commerce are differ-
ent. The buying and selling and the transportation
incidental thereto constitute commerce; and the
regulation of commerce in the constifutional sense
embraces the regulation at least of such transporta-
tion. The legal definition of the term, as given by
this court in County of Mobile v. Kimball, 102
LS. 691, 702, is as follows: “Commerce with
foreign countries, and among the States, strictly
considered, consists in intercourse and traffic, in-
cluding in these terms navigation, and the trans-
portation and transit of persons and property, as
well as the purchase, sale, and exchange of com-
modities.” If it be held that the term includes the
regulation of all such manufactures as are intended
to be the subject of commercial transactions in the
future, it is impossible to deny that it would also
include all productive industries that contemplate
the same thing. The result would be that Congress
would be invested, to the exclusion of the States,
with the power to requlate, not only manufactures,
but also agriculture, horticulture, stock raising,
domestic fisheries, mining,—inshort, every branch
of human industry....It is not necessary to enlarge
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on, but only to suggest the impracticability of such

a scheme, when we regard the multitudinous af-

fairs involved, and the almost infinite variety of

their minute details.*

It is recognized that the commerce clause implies
some incidental power under the necessary and proper
clause of Article I, section 8, to regulate manufactures
where the object of a regulation is an article of manu-
facture which enters interstate commerce: for example,
to prohibit a harmful ingredient; or, in the case of the
power industry, to regulate a power plant to ensure
that the electricity flowing interstate meets certain
specifications of voltage and frequency; or to regulate
the interstate shipment of nuclear fuel and waste. But
where the objectof a supposed regulation of commerce
is in fact the manufacturing facility (power plant)
itself, such as controls on radioactivity leakage, then
such a regulation is not authorized by the present
Constitution, as that would imply that Congress hasa
substantive power to regulate manufactures, and this
is notamong the enumerated powers delegated by the
Constitution. This is not to say that, if the nation is to
have nuclear energy, it should not be regulated by a
central authority, namely, the federal government.
Rather, the question at hand is whether the federal
government has at present the constitutional authority
to regulate nuclear plants.

For example, in Hammer v. Dagenhart (1918) the
court struck down a federal law which prohibited the
interstate shipment of articles made in factories that
permitted children to work excessive hours. The court
held that the object of the law was not interstate
commerce but manufacturing and mining.” Inciden-
tally, Congress in 1924 submitted to the states a pro-
posed constitutional amendment that would have
granted Congress the power to regulate and prohibit
child labor. But the amendment, which was submitted
to the state legislatures, never carried.

In 1940, however, the above well-established
boundaries of the power to regulate commerce among
the states were “overruled” by the Supreme Court in
LS. v. Darby. The court held that Congress can regu-
late virtually any activity that “affects” interstate com-
merce, such as manufacture. Specifically, the court
upheld a federal labor law that used the very scheme
of regulating labor (prohibitions on interstate ship-
ments, and so on) that the earlier court in Hamnmner v.
Dagenhart struck down. Said the later court, without
any offer of historical argument:

The power of congress over interstate commerce is

not confined to the regulation of commerce among

the States. It extends to those activities intrastate

[“production of goods”] which so affect interstate

commerce or the exercise of the power of Congress

over it as to make regulation of them appropriate
means to the attainment of a legitimate end, the
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exerciseof the granted power of Congress toregulate

interstate commerce.®
This court opinion, then, is the basis on which the
federal government claims a power to regulate the
design and operation of civilian nuclear reactors from
the standpoint of judging the public safety. For the
1954 Atomic Energy Act, as amended, finds that
“the...processing and utilization of...nuclear [fuel]
material affect interstate and foreign commerce and
must be regulated in the national interest.”*

This Darby opinion or theory is plainly a forced
construction of the power to regulate commerce among
the states. In 1824 the Supreme Courtin Gibbons v. Ogden
interpreted the commerce power plainly enough: “The
subject to be regulated is commerce”; and nothing else
is to be regulated ®

Inthe Darby case, the court based its opinion solely
onatheoretical inference from the 1819 Supreme Court
opinion in the case McCullough v. Maryland:

Let the end be legitimate, let it be within the scope

of the Constitution, and all means which are ap-

propriate, which are plainly adapted to that end,
W&MMM
and spirit of the constitution, are constitutional

Let us compare the two opinions:

The court opinion in McCullough v. Maryland as-
serted in regard to the “incidental or implied powers”
of Congress that, if the “end is legitimate,” then those
means which are “appropriate,” that is which are
“plainly adapted” to the legitimate end and are in the
“spirit and letter” of the Constitution, are constitu-
tional. From thisopinion, however, the Supreme Court
in Darby inferred that any means, such as a regulation
of manufactures, areautomatically appropriate if taken
toattainalegitimate end, which is confusing, to say the
least, and appears to be a version of the dangerous rule
that the “end justifies the means.” Here, the criterion
forappropriateness is switched from those means which
are plainly adapted and in the letter and spirit of the
Constitution (the Darby opinion neglects these quali-
fiers), to any means, just so long as they are taken to
attain a “legitimate end,” whatever that would mean,
no matter how indirect the path. Such sophistry was
definitely not to be used as the basis for interpreting
the powers of Congress. Said Governor Randolph in
the Virginia ratification convention: “No sophistry
will be permitted to be used to..assume any other
power, but whatis contained in the constitution, with-
out absolute usurpation.”* (It is noteworthy that the
courtin Butler cited the same passage from McCullough
v. Maryland to reach a conclusion opposite of Darby.)

It sophistry were allowed, the next step, that of
construing a power to promote manufactures from the
commerce clause, could easily be taken, as the Supreme
Courtdid, ineffect, shortly after Darby in the caseof Wickard
. Filburn in 1942. Without any reference to the intentions
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of the makers of the Constitution, the court held that “the
stimulation of commerce is a use of the regulatory func-
tion quite as definitely as prohibitions or restrictions
thereon.”* This theory could easily be relied on to pro-
mote nuclear energy by spending, without the need for
the welfare clause, as the Atomic Energy Commission
has asserted.* But the Supreme Court in 1824, again in
Gibbon v. Ogden, held that the commerce clause confers
“the power to regulate; that is, to prescribe the rule by
which commerceisto be regulated.”® This certainly is no
spending power. Recall that the Federal Constitutional
Convention rejected a power to promote commerce and,
indeed, manufactures as well.

It is contended, therefore, that the civilian nudear
program is grounded, not on the intention of those who
made and established the Constitution, as to the scope of
the delegated powers, or on the early opinions of the
Supreme Court, which are closer in time to the making of
the Constitution and may therefore be expected to be
more consistent with the original intentions, but on the
unfounded interpretations of the Constitution in recent
judicial opinion.

The question then arises asto whether thelatestcourt
opinion is necessarily the true meaning of the Constitu-
tion. Certainly, the judgment of the court in a case is the
law with respect to that case,” but it is argued that an
opinion of the Supreme Court does not bind future
courts, as we have learned from the Darby and Gerlach
cases, nor doesitamount toa constitutional grantof power
to Congress. As Blackstone noted in regard to previous
court opinions: “the law, and the opinion of the judge, are
not always convertible terms, or one and the same thing;
since it sometimes may happen that the judge may
mistake the law.”* The Constitution vests in the judiciary
only the “judicial Power,” which is to “extend” only to
deciding cases, that is, specific controversies brought to
the court for adjudication.™ The duty to support the
Constitution falls on the judges no more than on any
other officer or legislator.* As The Federalist explained, the
courts are to “regulate their decisions” by the Constitu-
tion—the “intentions of the people.”* Clearly, therefore,
beyond a particular case decided by the judiciary, the
weight of judicial opinion should depend on the force of
its reasoning. Having reviewed the relevant opinions, it
is maintained that the civilian nuclear programis uncon-
stitutional.

It is well known that the above-mentioned reverses
in constitutional interpretation of the welfare and com-
merce clauses by the Supreme Court in the 1930s and
1940s were made in order to sustain the measures taken
by the federal government to cope with concentrations of
economic power and economic depression® But the
People are to be the source of new constitutional powers,
not the judiciary. We would do well to consider the
advice of President George Washington in his Farewell
Address:
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If, in the apirdon of the people, distribution or modi-
fication of the constitutional powers be inany particu-
lar wrong, let it be corrected by an amendment in the
way which the constitution designates. But let there
be no change by usurpation; for though this, in one
instance, may be the instrument of good, it is the
customary weapon by which free governments are
destroyed. The precedent must always greatly over-
balance in permanent evil any partial or transient
benefit which the use can at any time yield.

What would it mean if the federal government's
nuclear energy program is unconstitutional? It would
mean that the traditional and well-established ways by
which the People pursued their safety and happiness,
such as requiring liability for accident damages to better
ensure responsibility, regulating the manufacturing in-
dustry to protect the public health through state or
county agency, and controlling what is promoted by
their governments by limiting the powers of govern-
ment, have been discarded without the People’s consent.
This does not mean that the People will not want to
delegate to Congress the power to promote and regulate
nuclear energy. It means only that the will of the People
has not been determined; and that the People have
reserved the right, should Congress want to continue
with the civilian nuclear program, to decide the safety
issue through delegates close to them, namely, state
legislators or state convention delegates.

This concludes the present analysis of the constitu-
tional issue. It is emphasized that it is no more than an
outline of thisauthor’s argument, presented here only to
raise the issue (in perhaps the only effective way). Many
very serious considerations have not been addressed,
such as: How would a conclusion of the unconstitution-
ality of the civilian nuclear program be enforced? What
could be the role of the Judiciary, and could it be relied
upon? If it turns out that the States who might oppose
nuclear energy are in a minority but could nevertheless
defeat a constitutional amendment, how could their
rights be protected if the Congress does not yield to the
constitutional process for resolving the nuclear safety
issue? Theseand other importantconsiderations, and the
many questions that will surely arise, will have to be
taken up in another work, where the matter may be
considered in greater depth. To this end, a separate
treatise, giving the author’s complete constitutional
analysis, is being prepared.

Finally, it must be noted, as one may surmise from
the preceding analysis, that the constitutional issues
being raised here haveextremely profound implications,
since a great many other large federal programs are
founded on the expanded view of the welfare and com-
merce clauses—programs which, for the most part, have
been established since the 1930s, such as social security,
aid to housing, aid to education, civilian research and
development grants including jet aircraft development,
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labor standards, superhighways, farm subsidies and
regulation, business loan guarantees, civilian space pro-
gram, foreign aid, airport and airline subsidies, and so
forth. Thus, when we question the constitutional method
for resolving the nuclear safety issue, the constitutional-
ity of perhaps most of the federal structure as we know it
today, aside from the military, will be unavoidably
questioned by implication. Again, itisnot suggested that,
ifa particular programisunconstitutional, itis necessarily
unwise or contrary to the will of the people, but only that
the will of the people through constitutionally empow-
ered representatives has not been determined. Seen in
this context of popular control of government policy,
which is of growing concem, the nuclear energy issue is
just one—though perhaps the most immediately impor-
tant one—among many policy issues and concerns that
demand a recurrence to constitutional principles, in or-
der that the People can best pursue their Safety, Well-
Being, and Happiness. 4
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